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Def endant - appel | ant Pedro Santi est eban- Her nandez appeal s the
sentence i nposed by the district court upon his conviction for
illegal reentry, arguing that (1) his conviction for robbery
under Texas Penal Code § 29.02(a)(1) does not qualify as a crine
of violence under 8 2L1.2 of the Sentencing CGuidelines, and
(2) the application of the enhancenent penalties of 8 U S. C
8§ 1326(b) (1) violates his due process rights. For the follow ng

reasons, we AFFI RM



| . FACTUAL AND PROCEDURAL BACKGROUND

Def endant - appel | ant Pedro Santi est eban- Her nandez
(“Santiesteban”), a Mexican citizen, was convicted of robbery
under Texas Penal Code § 29.02(a)(1l) on Septenber 3, 1999.1
Foll ow ng this conviction, Santiesteban was renoved fromthe
United States in May 2004.

On Septenber 2, 2004, Santiesteban attenpted, albeit
unsuccessfully, to reenter the United States by declaring hinself
a US citizen at the border crossing. Santiesteban had not
recei ved perm ssion fromthe Attorney CGeneral or the Secretary of
Honel and Security to reapply for adm ssion. Santiesteban was
arrested and charged in a one-count indictnment of illegal reentry
after renoval in violation of 8 U S.C. § 1326.

Pursuant to 8 U . S.C. § 1326(b)(1), the governnent filed
notice of its intent to seek additional available statutory
penalties. Santiesteban objected to the governnent’s attenpt to

secure the additional penalty enhancenent based on Apprendi V.

New Jersey, 530 U. S. 466 (2000). This objection was overrul ed.

At sentencing, the district court followed the
recommendati on of the Presentence Investigation Report and set
Santi esteban’s base offense level for the reentry offense at

eight. Using the 2005 version of the U S. Sentencing Quidelines

. The record does not contain either the Texas charging
i nstrument or any ot her docunents or pleadings in the robbery
case.



(“US.S.G"), the district court applied a sixteen-I|eve
enhancenent, finding that Santiesteban’s prior robbery conviction
constituted a crine of violence within the neaning of U S. S. G
8§ 2L1.2(b)(1)(A)(ii).2 The district court then applied a three-
| evel reduction based on Santiesteban’s acceptance of
responsibility, for a total offense |evel of twenty-one.
Sant i est eban objected that his robbery conviction did not qualify
as a crine of violence because the Texas robbery statute does not
require the use or threatened use of force to commt robbery.
The district court overruled the objection and sentenced himto
seventy-seven nonths’ inprisonnent and three years’ supervised
rel ease. Santiesteban tinely appeal ed.

1. DI SCUSSI ON
A Crinme of Violence

On appeal, Santiesteban renews his contention that the

si xteen-1 evel offense enhancenent was i nproper because his prior

2 The Commentary to U.S.S.G 8§ 2L1.2(b)(1)(A)(ii) defines

the following as crines of violence:

mur der, mansl aughter, ki dnapping, aggravated

assault, forcible sex offenses, statutory

rape, sexual abuse of a m nor, robbery, arson,

extortion, extortionate extension of credit,

burglary of a dwelling, or any offense under

federal, state, or local law that has as an

el emrent the use, attenpted use, or threatened

use of physical force against the person of

anot her .
US. SG 8 2L1.2, cnt. n.1(B)(iii) (2005). Wen review ng the
application of the U S.S.G, we |look to the version in effect at
the tine of the sentencing. U S . S.G § 1B1.11.
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Texas robbery conviction was not a crine of violence. The
Commentary to U S.S.G 8§ 2L1.2 states that a prior conviction may
qualify as a crine of violence if (1) it is one of the predicate
offenses listed in that section or (2) it has as an el enent of
the crinme the use, attenpted use, or threatened use of physical
force against the person of another. U S S .G § 2L1.2 cnt
n.1(B)(iii). Santiesteban argues that his conviction for robbery
under Texas Penal Code 8§ 29.02 does not neet either prong of the
definition, and as a result the enhancenent of his sentence was
i nproper. We disagree. A conviction under 8 29.02 qualifies as
a “robbery,” one of the predicate offenses listed in the
Comrentary to 8§ 2L1.2. U.S.S.G 8 2L1.2. cmt. n.1(B)(iii).
Santi est eban does not dispute the fact of his prior robbery
conviction, only its characterization as a crine of violence
under U S.S.G 8§ 2L1.2. W reviewthis characterization de novo.

United States v. Calderon-Pena, 383 F.3d 254, 256 (5th Gr. 2004)

(en banc).
Because t he enhancenent provision does not define the
predi cate of fense of “robbery,” we nust first find its “generic,

contenporary neaning,” United States v. Taylor, 495 U S. 575, 598

(1990), which this circuit has explained as the crine’s

“ordi nary, contenporary, commobn neaning.” United States v.

Sanchez- Ruedas, 452 F.3d 409, 412 (5th Gr. 2006); United States

V. lzaquirre-Flores, 405 F.3d 270, 275 & n.16 (5th Gr. 2005);

United States v. Dom nquez-QOchoa, 386 F.3d 639, 642-43 (5th Cr
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2004); United States v. Zaval a-Sustaita, 214 F.3d 601, 604 (5th

Cir. 2000). This nmeaning is uniform and independent of the
“l abel s enpl oyed by the various States’ crimnal codes.” Taylor,
495 U. S. at 592. Accordingly, Texas' s designation of Texas Penal
Code 8 29.02 as its “robbery” statute does not necessarily nean
that it qualifies as “robbery” under 8 2L1.2. See id. Instead,
we nust determ ne whether the offense defined by Texas Penal Code
8§ 29.02 falls wthin the generic, contenporary neani ng of
“robbery.”

The generic, contenporary neaning of a predicate offense
“roughly correspond[s] to the definitions of [the crine] in a
majority of the States’ crimnal codes.” 1d. at 589. Wen

distilling these definitions, this court nust take a “conmon

sense approach,” Sanchez-Ruedas, 452 F.3d at 412, that identifies

the crime’s “basic elenents.” Taylor, 495 U S. at 599. To
ensure that the appropriate elenents are identified, this
approach nust be guided by the recognition that categori cal

of fense designations |ike “robbery” are intended “to capture al
of fenses of a certain |evel of seriousness.” Taylor, 495 U S. at
590.

Sources of generic, contenporary neani ng include the Mbdel
Penal Code, treatises, federal and state |law, dictionaries, and
the Uni form Code of MIlitary Justice. See id. at 592 (looking to
t he MopEL PenaL CobeE and W LaFave & A Scott, SUBSTANTIVE CRIM NAL LAW

(1986)); lzagquirre-Flores, 405 F.3d at 275 (relying on
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definitions fromBLACK s LAWD cTionary (8th ed. 2004) and WEBSTER S

TH RD NEW | NTERNATI ONAL Di CTI ONARY (1986) ) ; Domi nquez- Ochoa, 386 F. 3d

639, 644-46 (2004) (surveying W LaFave & A. Scott, SUBSTANTIVE
CRIMNAL LAW (1986), federal and state statutes, the UN ForRM CoDE OF

M LI TARY JusTiCE, and the MobeL PENAL CoDE); United States v. Vargas-

Duran, 356 F.3d 598, 602-03 (2004) (considering definitions from
BLACK' s LAWDIcTioNARY (7t h ed. 1999), the OxForD ENGLI SH D CTI ONARY ( 2d
ed. 1979), and WEBSTER S THI RD NEW | NTERNATI ONAL DI CTI ONARY (1986) ) .

After determ ning the generic, contenporary neani ng of the
predi cate of fense, we nust then conpare it to the statute

governing the prior conviction. See Taylor, 495 U S. at 599. |If

t he def endant was convicted under a statute follow ng the generic

definition wth mnor variations, or a statute narrower than the

generic crine, the sentence enhancenent nay be applied. See id.
Wth this framework in mnd, we turn to the Texas offense to

deternmine whether it qualifies as “robbery” under 8 2L1.2. As a

prelimnary matter, Santiesteban argues that Texas Penal Code

8§ 29.02 is not a crine of violence because it does not define

“robbery” in terns of the use or threat of force. |f our

anal ysis were to focus on the second prong of the crinme of

vi ol ence definition, which has a force requirenent, this om ssion

woul d be dispositive. However, our analysis instead centers on

the first prong, which does not require a predicate offense to

have as an elenent the use or threat of force agai nst another



person. See United States v. Rayo-Valdez, 302 F.3d 314, 317 (5th

Cir. 2002).2% Thus, the issue is not nerely whether 8§ 29.02 has
as an elenment the use or threat of force, but whether the use or
threat of force is part of the generic, contenporary neaning of
“robbery.”*

Al t hough the precise state definitions vary, the generic
form of robbery “may be thought of as aggravated |arceny,”
containing at |east the elenents of “m sappropriation of property
under circunstances involving [imedi ate] danger to the person.”
VWAYNE R. LAFAVE, SUBSTANTIVE CRRIMNAL LAWS 20.3 intro., (d)(2) (2d ed.
2003). The i medi ate danger elenent is what nmakes robbery
“deserving of greater punishnent than that provided for |arceny”

and extortion, id., and has been inplenented by the states in two

3 Santi esteban relies upon Vargas-Duran, Cal deron-Pena,
and Sarm ent o- Funes, but those cases do not support his position.
In those cases, we considered the second prong of the crinme of
vi ol ence definition, whether the underlying statute of conviction
“has as an el enent the use, attenpted use, or threatened use of
physi cal force against another.” See Vargas-Duran, 356 F.3d at
599-600; Cal deron-Pena, 383 F.3d at 256-58; United States v.
Sarm ent o- Funes, 374 F.3d 336, 340-42 (5th Cr. 2004). Although
Sarm ent o- Funes di scusses both prongs of the definition, the
| anguage relied on by the defendant is fromthe di scussion of the
second prong. 374 F.3d at 340-42.

4 This appeal does not present the question of whether the
mens rea differs between the statute governing the defendant’s
of fense and the generic, contenporary neani ng of the offense.
However, such a situation would not alter the analysis; rather,
mens rea woul d be another basic element on which the two
definitions nust correspond. See, e.q., Dom nguez-COchoa, 386
F.3d at 644-46 (holding that Texas' s negligent hom cide statute
is not equivalent to the generic neani ng of mansl aughter, which
requi res a reckl essness nens rea).
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mai n ways. The majority of states require property to be taken
froma person or a person’s presence by neans of force or putting
in fear.> See, e.qg., ALA Cobe § 13A-8-43(a) (West 2003); Ws.
STAT. ANN. 8§ 943.32 (West 2005). Texas, the Mdel Penal Code, and
ten other states differ sonewhat in that they define the

i medi ate danger in terns of bodily injury.® Texas Penal Code

8§ 29.02 reads:

5 Thirty-eight states, the District of Colunbia, and
Prof essor LaFave take this approach. See, e.q., ALA Cobe § 13A-
8-43(a) (West 2003); ARK. CobE ANN. 8§ 5-12-102(A) (2003); CowN. GeN
STAT. ANN. 8§ 53a- 133 (West 2001); DeL. Cobe ANN. tit. 11, 8§ 831(a)
(2004); D.C. CopbeE § 22-2801 (2006); Ga. CobeE ANN. 8 16-8-40(a) (West
2003); 720 ILL. Cow. STAT. ANN. 5/18-1(a) (West 2003); | ND. CobDE ANN.
8§ 711.1 (West 2003); Ky. Rev. Stat. ANN. 8§ 515. 030 (West 1995); LA
Rev. STAT. ANN. 8 14:65(A) (West 1997); Mb. Cobe ANN. § 3-401(e) (\West
2003); Mass. GeEN. LAws ANN. CH. 265, 8§ 19(b) (West 2000); Mss. Cobe
ANN. 8§ 97-3-73 (West 2003); N.H Rev. STAT. ANN. 8§ 636: 1(1) (West
1996); N.C. GeN. STAT. ANN. 8§ 14-87.1 (West 2003); N. Y. PenaL Cobe
§ 160. 00 (McKi nney 2003); OKLA. STAT. AWN. tit. 21, § 791 (West
2002); R 1. GeN. Laws 8 11-39-1(b) (West 2003); S.C. CooeE ANN. § 16-
11- 325 (West 2003); see also 3 WAYNE R LAFAVE, SUBSTANTI VE CRI M NAL
Lawg 20.3 (2d ed. 2003).

6 Texas, ten other states, and the Mddel Penal Code
follow this approach and define “robbery” in ternms of “bodily
injury” or “commtting violence” or “physical harnf. See, e.q.,
TEX. PEN. CobE ANN. 8 29.02; see also ME. Rev. STAT. ANN. tit. 17-A,
8 651(1)(A) (West 2003); MonT. CobE ANN. 8§ 45-5-401(1) (2003); N.J.
STAT. ANN. 8§ 2C: 15-1(a) (West 1995); N.D. Cenr. Cooe 8§ 12.1-22-01(1)
(2005); OHoRev. CooE ANN. 8 2911.02(A) (2) (West 2002); W VA, Cooe
ANN. 8§ 61-2-12(b) (West 2003); Wo. STAT. ANN. § 6-2-401(a)l
(2003); MooEL PeEN. CopE 8§ 222.1. Sone states, such as New Jersey,
i nclude both force and bodily injury in their statute. See, e.d.,
N.J. STAT. ANN. 8§ 2C 15-1(a) (West 1995). Not all robbery
statutes fall squarely into the two categories. See, e.q., VA
CobE ANN. 8 18. 2-58 (West 2006) (defining “robbery” as theft “by
strangul ation, or suffocation, or by striking or beating, or by
ot her violence to the person, or by assault or otherw se putting
a person in fear of serious bodily harm or by the threat or
presenting of firearns, or other deadly weapon or

instrunmentality.”).



(a) A person commts an offense if, in the
course of commtting theft as defined in
Chapter 31 and with intent to obtain or
mai ntain control of the property, he:
(D intentionally, know ngly, or
recklessly causes bodily injury to
anot her; or
(2) intentionally or know ngly threatens
or places another in fear of inmmnent
bodily injury or death.

TeEx. PeEN. CobeE ANN. 8 29.02 (Vernon 2006). Simlarly, the Mde
Penal Code provi des:
A person is qguilty of robbery if, in the
course of commtting a theft, he:
(a) inflicts serious bodily injury upon
anot her; or
(b) threatens another with or purposely
puts him in fear of imrediate serious
bodily injury; or
(c) commts or threatens imediately to

commt any felony of the first or second
degr ee.

VoDEL PENAL CoDE § 222. 1.7

Al t hough the bodily injury approach inplenents the i medi ate
danger el enent w thout addressing force, the approach still
recogni zes that “[r]obbery is appropriately defined as a separate
and serious offense because of the special elenents of danger
comonly associated with forcible theft fromthe person.” MoDEL

PENAL CoDE § 222.1, cnt. at 108 (2001). |In other words, the

! Santi est eban contends that Texas Penal Code § 29.02
shoul d not be considered a crine of violence because it does not
require the bodily injury to be serious, as does Mdel Penal Code
§ 222.1. W disagree. The Mddel Penal Code’s requirenent of
serious injury is not dispositive because generic robbery does
not require serious bodily injury. The Mdel Penal Code’s
requi renment of serious injury is even narrower than the Texas
statute. See Tex. PeEN. CobE ANN. 8 29.02; MobeL PenaL CoDE 8§ 222. 1.
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bodily injury approach focuses on the realization of the
i mredi at e danger rather than the neans by which the i medi ate

danger is created, but they are two sides of the sane coin:

Any taking fromthe person will involve sone
use of ‘force’ and perhaps ‘fear’ in sone
general sense of being startled. But it is

force or threat of force directed at placing
the victimin serious fear for his safety that
justifies the escalated penalties of the
robbery of fense.

MoDEL PENAL CoDE § 222.1, cnt. at 108 (1980).

In United States v. Sanchez- Ruedas, 452 F.3d 409 (5th Cr

2006), this circuit faced a simlar issue when it considered

whet her the California assault with a deadly weapon statute was a
crinme of violence under the Sentencing Guidelines. Inits

anal ysis of whether the statute fit wthin the generic,

contenporary neani ng of “aggravated assault,” the court conpared
the California statute under which the defendant was convicted to
t he Model Penal Code’s definition of aggravated assault. 1d. at
413-15. The California statute prohibited assault upon the
person of another with a deadly weapon or instrunment other than a
firearmor by neans of force likely to produce great bodily
injury. CaL. PeENAL CooE § 240 (West 1995). In contrast, the Model
Penal Code provided for conviction of a defendant who “attenpts
to cause serious bodily injury to another, or causes such injury
purposely, knowi ngly or recklessly . . . or attenpts to cause or
purposely or know ngly causes bodily injury to another with a

deadl y weapon.” MopEL PENAL CoDE § 211.1(2). Notw thstanding the
10



m nor differences between the definitions, the court concl uded
that “California s focus on the defendant’s intentional conduct
in contrast to the Mbdel Penal Code’s intentional result is not
enough to renove the California statute fromthe famly of

of fenses commonly known as ‘aggravated assault.’” 1d. at 414.

A simlar conclusion is appropriate here. Although the
majority of states focus on an act of force in articulating the
requi site |l evel of imredi ate danger, and the Texas statute
focuses on the realization of the i nmedi ate danger through actual
or threatened bodily injury, the difference is not enough to
renove the Texas statute fromthe famly of offenses comonly
known as “robbery.” Rather, the elenents of the Texas statute
substantially correspond to the basic elenents of the generic
of fense, in that they both involve theft and i nmedi ate danger to
a person.

Accordingly, the district court did not err by enhancing
Santiesteban’s sentence for his prior 8 29.02 conviction. This
holding is the natural result of the “conmobn sense approach” that

this court has adopted to address simlar questions. See United

States v. Torres-Diaz, 438 F.3d 529, 536-38 (5th Cr. 2006);

Sanchez- Ruedas, 452 F.3d at 413-14.

B. Apprendi_ Chal | enge

Santi esteban al so contends that 8 U S.C. § 1326(b) viol ates

the Si xth Anmendnent under Apprendi. 530 U. S. at 466. He
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acknow edges that this argunent is forecl osed by Al nendarez-

Torres v. United States, 523 U S. 224, 235 (1998), but raises it

to preserve it for further review. W have “repeatedly rejected

argunents |ike the one nade by [ Santiesteban] and . . . held that
Al nendar ez-Torres remai ns binding despite Apprendi.” United

States v. Garza-Lopez, 410 F.3d 268, 276 (5th Cr. 2005); see

also United States v. Del agado-Nunez, 295 F.3d 494, 498 (5th Cr

2002) (“Apprendi did not overrule Al nendarez-Torres, which

therefore remains good |law. ”). Accordingly, Santiesteban' s
argunent that 8§ 1326 is unconstitutional in Iight of Apprendi
fails.
I11. CONCLUSI ON
Santiesteban’s guilty-plea conviction and the sentence

i nposed are AFFI RVED
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